§18.11

(b) For purposes of this part, institu-
tion-affiliated party means:

(1) Any director, officer, employee, or
controlling stockholder (other than a
bank holding company) of, or agent for,
a national bank;

(2) Any other person who has filed or
is required to file a change-in-control
notice with the OCC under 12 U.S.C.
1817());

(3) Any shareholder (other than a
bank holding company), consultant,
joint venture partner, and any other
person as determined by the OCC (by
regulation or case-by-case) who par-
ticipates in the conduct of the affairs
of a national bank; and

(4) Any independent contractor (in-
cluding any attorney, appraiser, or ac-
countant) who knowingly or recklessly
participates in:

(i) Any violation of any law or regu-
lation;

(ii) Any breach of fiduciary duty; or

(iii) Any unsafe or unsound practice,
which caused or is likely to cause more
than a minimal financial loss to, or a
significant adverse effect on, the na-
tional bank.

(c) Conduct that violates paragraph
(a) of this section also may constitute
an unsafe or unsound banking practice
or otherwise serve as a basis for en-
forcement action by the OCC including,
but not limited to, the assessment of
civil money penalties against the bank
or any institution-affiliated party who
violates this part.

[60 FR 57333, Nov. 15, 1995]

§18.11 Safe harbor provision.

The provisions of §18.10(c) shall apply
unless it is shown by the person or
bank involved that the information
disclosed was included with a reason-
able basis or in good faith.
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AUTHORITY: 5 U.S.C. 504, 554-5657; 12 U.S.C.
93(b), 93a, 164, 505, 1817, 1818, 1820, 1831m,
18310, 1972, 3102, 3108(a), 3909, and 4717; 15
U.S.C. 78(h) and (i), 780-4(c), 780-5, 78q-1, 78s,
78u, 78u-2, 78u-3, and 78w; 28 U.S.C. 2461 note;
31 U.S.C. 330 and 5321; and 42 U.S.C. 4012a.

SOURCE: 56 FR 38028, Aug. 9, 1991, unless
otherwise noted.

Subpart A—Uniform Rules of
Practice and Procedure

§19.1 Scope.

This subpart prescribes Uniform
Rules of practice and procedure appli-
cable to adjudicatory proceedings re-
quired to be conducted on the record
after opportunity for a hearing under
the following statutory provisions:

(a) Cease-and-desist proceedings
under section 8(b) of the Federal De-
posit Insurance Act (“FDIA”) (12
U.S.C. 1818(b));

(b) Removal and prohibition pro-
ceedings under section 8(e) of the FDIA
(12 U.S.C. 1818(e));
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§19.2

(c) Change-in-control proceedings
under section 7(j)(4) of the FDIA (12
U.S.C. 1817(j)(4)) to determine whether
the Office of the Comptroller of the
Currency (‘‘OCC’’) should issue an
order to approve or disapprove a per-
son’s proposed acquisition of an insti-
tution;

(d) Proceedings under section
15C(c)(2) of the Securities Exchange
Act of 1934 (‘‘Exchange Act”’) (15 U.S.C.
780-5), to impose sanctions upon any
government securities broker or dealer
or upon any person associated or seek-
ing to become associated with a gov-
ernment securities broker or dealer for
which the OCC is the appropriate agen-
Ccy;

(e) Assessment of civil money pen-
alties by the OCC against institutions,
institution-affiliated parties, and cer-
tain other persons for which it is the
appropriate agency for any violation
of:

(1) Any provision of law referenced in
12 U.S.C. 93, or any regulation issued
thereunder, and certain unsafe or un-
sound practices and breaches of fidu-
ciary duty, pursuant to 12 U.S.C. 93;

(2) Sections 22 and 23 of the Federal
Reserve Act (““FRA’’), or any regula-
tion issued thereunder, and certain un-
safe or unsound practices and breaches
of fiduciary duty, pursuant to 12 U.S.C.
504 and 505;

(38) Section 106(b) of the Bank Holding
CompanyAmendments of 1970, pursuant
to 12 U.S.C. 1972(2)(F);

(4) Any provision of the Change in
Bank Control Act of 1978 or any regula-
tion or order issued thereunder, and
certain unsafe or unsound practices
and breaches of fiduciary duty, pursu-
ant to 12 U.S.C. 1817(j)(16);

(5) Any provision of the International
Lending Supervision Act of 1983
(“ILSA”), or any rule, regulation or
order issued thereunder, pursuant to 12
U.S.C. 3909;

(6) Any provision of the International
Banking Act of 1978 (‘IBA”’), or any
rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3108;

(7) Section 5211 of the Revised Stat-
utes (12 U.S.C. 161), pursuant to 12
U.S.C. 164;

(8) Certain provisions of the Ex-
change Act, pursuant to section 21B of
the Exchange Act (156 U.S.C. 78u-2);
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(9) Section 1120 of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (“FIRREA”) (12
U.S.C. 3349), or any order or regulation
issued thereunder;

(10) The terms of any final or tem-
porary order issued under section 8 of
the FDIA or any written agreement ex-
ecuted by the OCC, the terms of any
condition imposed in writing by the
OCC in connection with the grant of an
application or request, certain unsafe
or unsound practices, breaches of fidu-
ciary duty, or any law or regulation
not otherwise provided herein, pursu-
ant to 12 U.S.C. 1818(i)(2);

(11) Any provision of law referenced
in section 102(f) of the Flood Disaster
Protection Act of 1973 (42 TU.S.C.
4012a(f)) or any order or regulation
issued thereunder; and

(12) Any provision of law referenced
in 31 U.S.C. 5321 or any order or regula-
tion issued thereunder;

(f) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g));

(g) Removal, prohibition, and civil
monetary penalty proceedings under
section 10(k) of the FDI Act (12 U.S.C.
1820(k)) for violations of the post-em-
ployment restrictions imposed by that
section; and

(h) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing, un-
less otherwise specifically provided for
in the Local Rules.

[66 FR 38028, Aug. 9, 1991, as amended at 61
FR 20334, May 6, 1996; 70 FR 69638, Nov. 17,
2005]

§19.2 Rules of construction.

For purposes of this part:

(a) Any term in the singular includes
the plural, and the plural includes the
singular, if such use would be appro-
priate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate;

(c) The term counsel includes a non-
attorney representative; and

(d) Unless the context requires other-
wise, a party’s counsel of record, if
any, may, on behalf of that party, take
any action required to be taken by the
party.
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